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On the one hand, international trade in services is a relatively recent development in international economic relations and the service sector is rapidly developing. The last one is also considered as a source of innovation and an important factor for industrialization. Trade in services comprises the largest part of the modern economy. Consequently, the significance of services for the world economy is steadily growing and has reached a high level. On the other hand, services are extremely diverse, have their special nature, and this is reflected in the way they are regulated including a large number of difficulties. Therefore, the diverse legal mechanisms in the service sector have led to a rise in research interest.
The law of the European Union (EU) is one of the most detailed in the respect to the liberalization of trade in services. The field of services is an essential area in the economic and industrial development of the EU. The objective of the completing of the internal market is not only to ensure the development of the service sector but most of all to guarantee the accessibility of services which are cheaper, more suitable and more efficient.
For most of the history of the EU (originally the European Economic Community and then the European Community), its central policy has been the creation of an internal market (formerly the common market) which aims to integrate the national markets of the Member States into a single European market in which goods, persons, services, and capital can freely circulate. It does this by removing the regulatory barriers to trade between States. The free movement of goods, the free movement of persons, the free movement of services, and the free movement of capital represent the principal basis of the EU economic integration law. The study of these four freedoms lets us see in practice the relevant mechanisms of EU law and reveals the role of EU institutions and bodies in the formation of EU law.
The freedom to provide services, or the freedom of movement of services, is one of the fundamental freedoms of the EU internal market. According to the provisions of the Treaty on the functioning of the European Union (TFEU) 3 restrictions of the freedom to provide services in the EU shall be eliminated. Several factors make the creation of a single market for services difficult. Problems realizing the freedom to provide services are mainly related to insufficient legal regulation of services, service diversity, the special nature of services in comparison with the objects of other freedoms, and the conflict of interests of Member States. When the original Treaty establishing the European Economic Community (EEC) 4 was drafted, services were 4 considered relatively unimportant. 5 The legal regulation of trade in services had a lot of inconveniences and was evolving very slowly. The Court of Justice played and continues to play one of the key roles in the evolution of EU law concerning the freedom to provide services.
Interstate trade in services is often hindered by Member States regulatory differences and, in particular, the high level of national regulation. Member States frequently restrict cross border provision of services by taking measures discriminating against providers of other member-states. EU law has taken a special approach to breaking down these barriers.
The main objective of this article is to define the scope of the freedom to provide services by revealing the nature of prohibited restrictive national measures. It will explore whether the scope of the freedom to provide services was different during the evolution of EU legal regulation. It will focus on the notions of direct discrimination, indirect discrimination, and other restrictions which are liable to hinder or make less attractive the activities of a provider of services established in another Member State where it lawfully provides similar services. This study will also examine the notion of double burden or regulation and its correlation with discriminatory and non-discriminatory restrictive measures.
The Treaty (now TFEU) provides for the elimination of restrictions on the freedom to provide services in the EU. 6 The main content of the freedom to provide services is fixed in
Article 56 TFEU (formerly Article 49 Treaty establishing the European Community (TEC) 7 , Article 59 EEC). According to this article "restrictions on freedom to provide services within the Union shall be prohibited in respect of nationals of Member States who are established in a 5 It can be illustrated in particular by the definition of services in Article 60 EEC (now Article 57 TFEU). Services are partly defined in a negative way: "Services shall be considered to be 'services' within the meaning of the Treaties where they are normally provided for remuneration, in so far as they are not governed by the provisions relating to freedom of movement for goods, capital and persons." It also shows that the provision of services cannot be defined easily. The case-law of the Court of Justice reveals some of the difficulties in definning the concept of services.
No legal definition is provided in the General agreement on trade in services (GATS) of WTO, one of memebers of which is the EU (formerly European Communities) and its Member States. It also does not stipulate precise objectives as such. Under Article 1 (3b) "services" include any service in any sector except services supplied in the exercise of governmental authority. But GATS contains a Services classification list and a concept of "trade in services" which is essentially determined by four modes of supply of a service. These modes are somewhat different from those following from the EU law. It can be explained by pecularities of the EU as such and the structure of internal market including four freedoms the scope of which have to be seperated. 6 Progressive liberalization and transparency constitutes the conditions which must be kept to reach the objective of GATS -the expansion of trade in services as a means of promoting the economic growth of all trading partners and the development of developing countries by establishing a multilateral framework of principles and rules for trade in services. The Agreement recognizes the right of Members to regulate, and to introduce new regulations, on the supply of services within their territories in order to meet national policy objectives and, given the asymmetries existing with respect to the degree of development of service regulations in different countries, the particular need of developing countries to exercise this right. This is rather actual for the EU as Article V of the GATS. According this Article GATS shall not prevent any of its Members from being a party to or entering into an agreement liberalizing trade in services between or among the parties to such an agreement, provided that such an agreement: has substantial sectoral coverage, and provides for the absence or elimination of substantially all discrimination. The last must be done through the elimination of existing discriminatory measures, and/or the prohibition of new or more discriminatory measures. 7 Treaty establishing the European Community (consolidated text) // Official Journal C 325, 24.12.2002.
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Member State other than that of the person for whom the services are intended". Furthermore, it was concluded that the natural relief of the ground and of built-up areas and the technical features of the broadcasting systems used undoubtedly lead to differences in regards to the reception of television signals in view of the correlation between the location of broadcasting stations and television receivers. These differences could not be classified as discrimination according the meaning of the Treaty. 17 It is possible to regard as discrimination only the differences in treatment arising from human activity and, especially, from measures taken by public authorities.
In Seco ( to be provided. The most important characteristic of this case is that the Court came to conclusion that these Articles prohibit not only overt discrimination based on the nationality of the person proving the service, but also all forms of covert discrimination which, although based 15 The internal market requires not only the abolition of discrimination but also that, even lacking harmonization, only one set of rules should apply to those covered by the free movement provisions. Once a service has been lawfully provided it should be able to move freely around the EU. 16 provision of services in its territory subject to compliance with all the conditions required for the establishment and thereby deprive of all practical effectiveness the provisions of the Treaty whose object is, precisely, to guarantee the freedom to provide services.
In its practice the Court has moved away from the concept of discrimination as regards to the assessment of restrictions inherent in regulation applying equally to domestic and imported services. State other than that in which they are established. The Member State in which the service is provided shall ensure free access to and free exercise of a service activity within its territory.
Any requirements towards access to or exercise of a service activity in their territory must be imposed respecting principles of non-discrimination, necessity, and proportionality. The nondiscrimination principle is defined as that under which the requirement may be neither directly nor indirectly discriminatory with regard to nationality or, in the case of legal persons, with regard to the Member State in which they are established. Article 16 (paragraph 2) contains a list of requirements (restricting the freedom to provide services in the case of a provider established in another Member State) which cannot be imposed by the host Member States.
These restrictions are, for example: an obligation for the provider to have an establishment in their territory; an obligation for the provider to obtain authorisation from their competent authorities including entry in a register or registration with a professional body or association in their territory, except where provided for in this Directive or other instruments of EU law; a ban on the provider setting up a certain form or type of infrastructure in their territory, including an office or chambers, which the provider needs in order to supply the services in question; the application of specific contractual arrangements between the provider and the recipient which prevent or restrict service provision by the self-employed etc.
As noted above, the term "non-discriminatory" poses some difficulty. possibilities of justification". 57 She also argues that there is only a very vague dividing line between indirect discrimination and restrictions in a wider sense. 58 This seems to refer to the analogue point of view that the concept of non-discriminatory measures is not determined accurately and the distinction between discriminatory and non-discriminatory measures is often obscure. 59 The question constitutes in the scope of discrimination: for example, double regulation is considered as the case of discrimination in the form of indirect discrimination or of non-discrimination.
A somewhat different approach is taken by Eleanor Spaventa on the basis of a rigorous investigation of case-law evolution. 60 In the line with her research conclusions three main theories have been put forward in relation to the scope of the free movement provisions: the discrimination theory, the double burden theory and the market access theory. Supporters of the discrimination theory argue that the Treaty is concerned only with the elimination of protectionism and with ensuring that foreign goods and persons be treated, substantially and formally, in the same way as domestic goods and nationals. This is also true for the provision of services. The double burden theory is considered by Spaventa as a more refined version of the discrimination theory. The double burden theory overlaps significantly with the discrimination theory. This is illustrated by the fact that a rule which imposes a double burden is almost inevitably also indirectly discriminatory since it affects migrants or imported products more than it affects non-migrants or domestic products. Therefore, in this framework the double burden regulation is referred to as indirect discrimination. Spaventa comes to conclusion that the double burden theory is conceptually more satisfactory than a mere discriminatory theory since it focuses on the specific effect of the rule on products and migrants, rather than on a comparative assessment between national products or persons, and foreign products or persons. Finally, the third theory discussed by Spaventa is a theory according which the key concept in free movement law is market access. The internal market requires not only the abolition of directly and indirectly discriminatory restrictions, but also the elimination of those rules which affect the ability of businesses to access the market. It is argued that the market access theory is the only theory which is able also to accommodate the developments which have occurred in the caselaw.
The view cited above is a reasonable one, however, it seems to have some inconsistency, for example, diverse theories are discussed as existing simultaneously. But it islogically to mention the evolution of the Court's case-law and doctrinal views. Originally, the Court follows its traditional approach in using the discrimination criterion to define the scope of Article 56 TFEU. It has never been in doubt that direct and indirect discrimination is prohibited. Subsequently, the concept of prohibited restriction has been expanded to non-discriminatory measures. The interpretation of the article 56 TFEU by the Court demonstrates that it recognizes that Member States must prohibit all discrimination against a person providing services on the grounds of his nationality or the place of establishment, but also any restriction, even if it applies without distinction to national providers of services and to those of other Member States, when it is liable to prohibit, impede or render less attractive the activities of a provider of services established in another Member State where he lawfully provides similar services. Indeed, in the regard of recent Court's judgments a restriction on services seems to comprise any measure which affects access to the national market for services.
These measures disadvantage the foreign or the cross-border providers compared to domestic, and any measure which requires a person providing services to amend their services or business model in order to provide those services in another state. 61 It is necessary to stress that in recent case-law the discriminatory test has nearly been abandoned. Generally the evolution of EU caselaw consists of the broadening of the scope of the freedom to provide services by the application of an expanded notion of prohibited restrictions. As a consequence, with ever increasing At the same time it should be taken into consideration that the Court's case-law depends on the kind of issues it is required to rule on, and sometimes contains controversial rulings and disputed conclusions. However, this does not detract from its significance for the development of the liberalization process in the sphere of the provision of services in the EU. It continues to play a pivotal role in the evolution of the EU law concerning the freedom to provide services.
Finally, it is appropriate to digress slightly from the main objective of this article to correlate EU and WTO legal mechanisms functioning in the sphere of the provision of services.
The EU approach of the legal regulation of service is somewhat different from the WTO/GATS approach. The EU tendency towards liberalization in the provision of services is ultimately reflected in the maximum freedom of access to EU Member State markets. The WTO approach is different, for example, because market access is an object of specific commitments, and the relevant obligations have an restrictive nature. 62 Specific obligations are assumed only with respect to certain service sectors particular to each Member. National schedules containing specific commitments represent an integral part of GATS. Regarding the high level of liberalization in trade in services in the EU, it is provided that the Union enjoys some derogations from general obligations. The EU plays an active and constituent role in the multilateral negotiations on liberalization issues concerning the trade in services in WTO. In a review of the EU in the framework of WTO/GATS, it was stated that while recognizing that WTO rules were a growing point of reference in the elaboration of EU policies, Members urged further efforts to ensure that all EU regulations respected the principles of transparency and nondiscrimination. 63 GATS, in its turn, plays an important role in defining the external dimension of the EU internal market in services. EU Member States note that in a growing number of areas, the internal market and external liberalization have been mutually supportive. The result is an improvement of market access for external providers and the increased exposure of the EU economy to competition.
62 GATS provides for two groups of obligations: general and specific. General obligations are applicable to all service sectors irrespective of their inclusion in any Member's schedule. It is possible to divide the general obligations into two groups: those which relate to the conditions of operation in a market (for example, non-discrimination and transparency) and those which are related to conditions of competition (for example, subsidization and behavior of monopolies 
